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of continued customer patronage and 
continued advertiser buys. The IRS says that 
it cannot distinguish advertiser accounts 
and subscriber accounts from trademarks 
and trade names, and that these two cannot 
be like-kind property. 

Newark Morning Ledger
Not surprisingly, the taxpayer invoked 
arguments from a notable newspaper case, 
Newark Morning Ledger, Co., SCt, 93-1 USTC 
¶50,228, 507 US 546 (1993). In that case, 
the U.S. Supreme Court rejected the IRS 
argument that a list of paid subscribers 
was not depreciable under Code Sec. 
167 because the list fell within the core 
concept of goodwill. In fact, the IRS notes 
in the FAA that it agrees with the taxpayer 
that mastheads, advertiser accounts, and 
subscriber accounts would be classified 
as intangibles that are separate from the 
newspaper goodwill and going concern 
value under Code Sec. 197.

However, in the IRS view, that simply doesn’t 
help for purposes of determining compliance 
with Code Sec. 1031. The IRS concludes that the 
mastheads, advertiser accounts, and subscriber 
accounts are not like-kind property (because 
they are so closely related to, if not a part of, 
the newspaper’s goodwill and going concern 
value). Thus, the IRS rejects the applicability 
of Code Sec. 1031. 

Newark Morning Ledger, says the IRS, 
shows that a subscriber list constitutes 
an intangible asset with an ascertainable 
value and a limited useful life, the 
duration of which can be ascertained with 
reasonable certainty. That just means that 

the newspaper ’s mastheads, advertiser 
accounts and subscriber accounts could be 
amortizable under Code Sec. 197. It does not 
mean, according to the IRS, that these can 
be separated from goodwill for purposes of 
Code Sec. 1031.

Newark Morning Ledger, plainly, did not 
involve a Code Sec. 1031 exchange, so the 
IRS labels that Supreme Court decision as 
irrelevant. 

What About Licenses?
More than a few M&A TAX REPORT readers 
may be thinking that this seems odd. After 
all, the IRS has ruled that FCC radio licenses 
and FCC television licenses can be like-kind 
property. The rights conferred thereunder 
are basically the same. If you swap one 
radio station for another, Code Sec. 1031 
should apply.

According to the IRS, however, an FCC 
television license gives an assigned frequency 
of electromagnetic spectrum, and that is the 
sole underlying property to which a television 
license relates. A newspaper masthead, 
advertising account or subscriber account, on 
the other hand, is closely related to the station’s 
goodwill and going concern value. Huh?

Conclusion
Code Sec. 1031 exchanges of business 
assets may be relatively rare. Yet, this may 
be one context in which rulings are still 
quite desirable. Surely you would want to 
know of such IRS positions in advance of 
consummating the deal rather than face 
messy results on audit, as occurred in Field 
Attorney Advice 20074401F.

Is M&A Merely Private Equity Now?
By Robert W. Wood • Wood & Porter • San Francisco

Sometimes, private equity seems to be a 
ravenous snake with a jaw that can unhinge 
to accept virtually any sized deal. Sometimes 
it seems capable of swallowing up all the 
rest of M&A combined. Hyperbole aside, 
private equity tax issues are only one flavor 
of M&A, and that was quite evident when 
the Institute for International Research (IIR) 

recently held its Venture Capital & Private 
Equity Tax Practices Conference in Palo Alto. 
This two and one-half day event assembled 
a huge list of speakers and presented an 
equally huge list of topics. 

Held on October 23 and 24, 2007, in Palo 
Alto, California, IIR’s 6th Annual West Coast 
Program for Venture Capital Private Equity Tax 
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Practices was targeted to appeal across a wide 
spectrum. In fact, although there were clearly 
advisors in the audience, the idea was to appeal 
to the general partners, limited partners and 
international investors themselves. Although 
the first day and second morning presented 
unified sessions, the second afternoon split 
into a general partner track and a limited 
partner track. Although the two tracks were 
somewhat arbitrary in their offerings, with 
issues that could be of concern across the GP 
versus LP aisle, the idea is a good one. 

One helpfully grounding session for 
everyone the first morning was a general 
structuring session, and many of the other 
sessions would build on the fundamentals 
discussed there. In addition to this primer, 
topics covered in the general sessions the 
first day included UBTI and effectively 
connected income in PE Funds, and tax 
issues in making outbound investments. 
Plus, there were three separate sessions 

on the legal and investment hurdles one 
encounters in Europe, China and India. 
These offered a mix of business, legal and 
investment thoughts. 

The second day included financial accounting 
compliance, a session on the topical tax 
issues affecting private equity (including 
the inevitable speculation about whether 
carried interests may at some point be treated 
as ordinary income), sessions on inbound 
transactions and a session on issues faced by 
CFOs and COOs. In the split GP versus LP 
tracks in the afternoon, the sessions again hit 
some up-front structuring issues, different 
approaches for managing allocations and 
distributions, etc. There was also a session on 
valuation, one on exit strategies and even one 
on estate planning ideas. 

The last morning hit ERISA, 409A concerns 
and U.S. tax planning and cross-border 
investing. Those interested in this event should 
visit www.iirusa.com/vctax. 


