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and that FS ends up with a cost basis in the P 
shares. Plus, they say FS will recognize no gain on 
the transfer of all the P shares, since the basis and 
fair market value of those shares are the same.

Proponents take the position that FS’s transfer 
of property to P should be treated as a stock 
purchase, rather than a distribution from FS to P. 
Because FS is foreign, this admitted repatriation 
might be tested as a distribution under Code 
Sec. 301. Taxpayers, though, generally argue 
that the subsidiary does not recognize any gain 
upon the transfer of the shares of the parent 
(again, because the basis and fair market value 
of the shares are equal).

Furthermore, the taxpayers will not include in 
income amounts under Code Sec. 951, because 
the foreign subsidiary is merely acquiring 
and disposing of the parent’s stock before the 
close of a quarter of the tax year (the time 

at which one measures the parent’s share of 
the average amount of U.S. property held 
by the subsidiary). [See Code Sec. 956(a)(1)
(A).] Finally, the taxpayers argue that under 
the Code Sec. 367 regulations, the domestic 
subsidiary S1 does not have to include in 
income (as a deemed dividend) the Code Sec. 
1248 amount attributable to the target stock 
that S1 exchanges.

Last Call
The IRS has announced that it will shut down 
any transactions like the one IBM used to save 
$1.6 billion. In fact, the IRS will shut down 
such transactions enunciated in Notice 2006-85 
on September 22, 2006, and Killer B’s involving 
public shareholders on May 31, 2007. The new 
regulations are expected to be released at the 
end of the year.  

What Transferor Is Not a Transferor? A Shareholder
By Charles May • Wood & Porter • San Francisco

Irwin and Margery Muskat may breathe a 
temporary sigh of relief as a District Court 
in New Hampshire denied the United States 
motion for summary judgment in Muskat v. 
United States, Civil No. 06-cv-30-jd, 2007 U.S. 
Dist. LEXIS 53956, at *1 (D. N.H. Jul. 25, 2007). 
The sole issue for the District Court was whether 
Irwin, as President, Chief Executive Officer 
(CEO), and 37-percent shareholder qualified 
as a transferor within the meaning of Internal 
Revenue Code Section (“Code Sec.”) 1060. 
As a transferor, Irwin would be subject to the 
express allocation of income terms contained 
in the Asset Purchase Agreement (APA). As 
such, the motion would have precluded the 
Muskats from reclassifying the payment Irwin 
received from the sale of his business from 
ordinary income to capital gain treatment. 

Jac Pac Foods, Ltd.(“Jac Pac”), a meat 
processing, marketing, and distributing 
business in Manchester, New Hampshire was 
started in 1933 by Irwin’s grandfather. As 
of 1998, Irwin was acting as President and 
CEO of Jac Pac. In March of 1998, Manchester 
Acquisition Corporation (“MAC”), a subsidiary 
of Corporate Brand Foods America, Inc., agreed 
to purchase the assets of Jac Pac.

The two parties executed the APA that was 
signed by Irwin “on behalf of Jac Pac.” The 
APA provided for payment to Irwin in the 
amount of $3,995,599 in exchange for his 
signature on a non-competition agreement, 
and $15,908,511 characterized as a payment 
for goodwill calling for payments in 
installments, the first payment of $1 million 
under the noncompetition agreement was 
due on signing. 

When the initial $1 million payment was 
made in 1998, the Muskats included the 
amount as ordinary income on their federal 
income tax return. Later, in 2002, the couple 
amended their return, characterizing this initial 
$1 million as a long-term capital gain. The 
Muskats contended that the $1 million was 
paid to Irwin in exchange for his goodwill, not 
for the noncompetition agreement as indicated 
in the APA. 

Rock and Hard Place
Code Sec. 1060 states that when, in a written 
agreement signed in connection with an 
applicable asset acquisition, the transferor and 
transferee provide for the allocation of any 
consideration, that allocation will be binding 
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on the parties, unless deemed inappropriate 
by the Secretary. The District Court held that 
the sale of Jac Pac to Mac was, in fact, an 
applicable asset acquisition within the meaning 
of Code Sec. 1060. The sole issue on summary 
judgment was whether Irwin was considered a 
transferor of assets. 

If Irwin was a transferor of assets, and 
assuming the Secretary did not challenge 
the appropriateness of the allocation, Irwin 
would be bound by the express allocations 
of income made in the APA. Consequently, 
if Irwin was deemed a transferor, the $1 
million payment, according to the APA, 
would constitute ordinary income on his 
federal income tax return. 

Predictably, the government argued 
that Code section 1060 applied to Irwin 
because Irwin was a party to the APA and 
his noncompetition agreement was part of 

the transaction of selling Jac Pac. In contrast, 
the Muskats argued that they were not 
transferors within the meaning of Code Sec. 
1060. Instead, Jac Pac was the transferor. 
Accordingly, the Muskats did not believe 
they were bound by the allocation of income 
in the APA. On the contrary, they argued that 
they should be able to classify the payments 
as goodwill subject to taxation as a long-term 
capital gain. 

The District Court held Code Sec. 1060 to be 
inapplicable to the Muskats, as they were not 
transferors nor transferees as defined in that 
Code provision. For that reason, the motion 
for summary judgment was denied. As the 
District Court did not make any findings 
on whether the Muskats could reclassify the 
income as a long-term capital gain, it remains 
to be seen how the $1 million will be treated 
for income tax purposes. 

Book Review: AN ESTATE PLANNER’S GUIDE TO BUY-
SELL AGREEMENTS FOR THE CLOSELY HELD BUSINESS, 
by Louis A. Mezzullo, 2nd Ed.
Reviewed by Alfred K. Leong • Wood & Porter • San Francisco

AN ESTATE PLANNER’S GUIDE TO BUY-SELL 
AGREEMENTS FOR THE CLOSELY HELD BUSINESS, 
by Louis A. Mezzullo, is a great book for the 
practicing tax attorney. Maybe this book is 
targeted more to lawyers who practice on Main 
Street rather than Wall Street. Yet, the truth is 
that closely held businesses come in all shapes 
and sizes, and this is a topic none of us should 
ignore. The Bancroft family newspaper enterprise 
and Rupert Murdoch’s designs on their prized 
WALL STREET JOURNAL is an example of just how 
vaunted a closely held business can become. 

As used here, a buy-sell agreement is an 
agreement by the owners of a closely held business 
to purchase and sell interests in the business, at a 
pre-defined price, when certain future events 
occur, such as the death or disability of an owner.

Same Bed, Different Dreams
A popular ancient Chinese proverb wisely 
states, “same bed, different dreams.” Despite 
common circumstances and similar or even 
identical experiences, aspirations can vary 

markedly. In this context, although owners may 
work together to build a business, different 
parties often have differing objectives. 

This issue can be exacerbated when new parties 
come along as a result of unexpected occurrences, 
such as an offer to purchase an owner’s interest 
by an outside party. AN ESTATE PLANNER’S GUIDE 
TO BUY-SELL AGREEMENTS FOR THE CLOSELY HELD 
BUSINESS starts off by describing the cast of 
characters and their possible objectives. These 
may include the deceased owner’s estate, the 
business entity, or the remaining owners. 

The book discusses how a well-drafted buy-
sell agreement can provide greater certainty 
and decrease the likelihood of disputes. A 
buy-sell agreement may also obviate common 
valuation problems by setting a pre-determined 
method of calculating the purchase price for 
each owner’s interest in the entity.

The book also does a good job walking 
the reader through potential minefields. 
For example, practitioners should be aware 
of potential alternative minimum tax (AMT) 


