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should note that’s the second-highest total in 
nine years). Recent cases involved options, 
accounting fraud, financial fraud, aiding and 
abetting financial fraud and auditor liability. 

• Legal and Accounting Ethical Issues. In 
any investigation or litigation concerning 
accounting issues, it is important for 
attorneys to understand the accountants’ 
ethics rules and regulations, and how 
these relate to parallel concepts in the legal 

profession. There are potential conflicts of 
interest, attorney-client privilege issues, 
work product and even the engagement 
between attorney and accountant. 

Conclusion 
PLI’s Accounting for Lawyers provides a wealth 
of information, a rich, complex, diverse and 
yes, interesting field of study. For details, see 
www.PLI.com.

I recently participated in Lorman’s 90-minute 
telecast seminar entitled Independent Contractor 
Reporting. Lorman targets lawyers, accountants, 
H.R. managers, CFOs and others, and has a 
wide array of seminar offerings. Like so many 
seminars today, this seminar was a telecast, 
so attendance was painless, done right from 
my office. The seminar was led by Kurt L.P. 
Lawson, a partner at Hogan & Hartson, a 
large Washington-based law firm. Lawson 
primarily represents employers in matters 
affecting employment taxes, pensions, health, 
fringe and other benefits, and is recognized as 
a leading attorney in this field. 

Seminar participants were provided with a 
downloadable 30-page course outline. Tables and 
articles were also provided, as was a copy of the 
stalwart IRS publication Independent Contractor 
or Employee? Training Materials. That IRS offering 
was developed to provide employment tax 
specialists and Revenue Officer Examiners with 
tools to make worker classifications. Reading it 
gives you a sense of how they think. 

The focus of this seminar was understanding 
how independent contractor status is 
determined for purposes of both state 
and federal law. More than this, the short 
seminar examined many basic advantages 
and disadvantages of independent contractor 
status for both the company and the worker. 
Finally, it addressed how to handle disputes 
over independent contractor status when they 
arise. And arise they do, almost inevitably. 

Big Bucks
Lawson noted that independent contractor 
status has distinct advantages for companies and 

workers, and continues to grow in popularity. 
That’s probably an understatement. Whether you 
view this as a positive or negative phenomenon, 
it’s a growing one. However, getting independent 
contractor status wrong (that is, facing 
recharacterization) can be very, very expensive. 

Fortunately, some thoughtful advance planning 
can limit not only the number and scope of some 
disputes, but their severity and economic impact 
on a business. This seminar provides a great 
overview of the history and current methods of 
determining worker status and the factors that 
play a key role in that determination.

As you might expect, contract language serves 
as the basis for the relationship between the 
worker and the service recipient (note the neutral 
terminology). If a legal dispute arises between 
the worker and the company, or an IRS audit 
takes place, the contract will be everyone’s 
exhibit numero uno. Yet, it should come as no 
surprise that the contract itself is not dispositive 
on the determination of whether a worker is an 
employee or independent contractor for federal 
tax purposes. 

Clearly it is relevant in making that 
determination. After all, the contract can 
provide evidence of the parties’ intent, help 
define the level of control (or lack thereof) 
the service recipient has over the worker, 
and outline rights that may be indicative of 
independent contractor status (such as the 
right to hire assistants or work for other 
companies simultaneously). Of course, beyond 
the contract, other rules, manuals, policies, 
memos and correspondence can all factor in, 
as can experience on the ground. The worker 
status question is enormously fact-intensive.
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SS-8 Forms
Lawson mentioned another method for 
determining worker status. Either party can 
apply to the IRS for a determination by using 
IRS Form SS-8. The IRS will consider the 
information provided on the form, and will 
also contact the nonfiling party for its version 
of the facts relevant to the application. Each 
side gets a say. 

Unlike so many submissions to the 
IRS these days, there is no fee for the 
determination, and it isn’t generally too 
detailed (regardless of whether worker or 
employer submits it). Response time varies, 
and answers can take months. 

An important consideration for filing 
this form is that an adverse determination 
is not appealable. Still, the filer can ask for 
reconsideration if new information arises, or 
can withdraw the application at any time prior 
to the IRS signing the determination letter. The 
determination is only binding on the IRS, so its 
relevance is limited to actions initiated by the 
IRS. Moreover, the IRS can only rule on the facts 
and information before it, so it’s worth trying to 

ensure that relevant facts are submitted. Don’t 
treat SS-8 submissions as trivial. They are not. 

Big Field
It is not possible to cover every nook and cranny 
of independent contractor versus employee 
controversies in a short 90 minutes. Even 
focusing strictly on the federal tax side would 
be a tall order. When you add in state tax laws, 
unemployment law, worker’s compensation, 
federal and state employment law, tort law 
and all of the many other messy contexts in 
which this now fundamental (and growing) 
area arises, it’s truly a many-headed hydra. 

Still, this seminar is a great introduction to 
the world of independent contractor reporting, 
and the advantages and disadvantages of 
contractor versus employee status. An audio 
recording is also available for purchase through 
Lorman’s Web site, and a purchase of that 
audio includes all course materials. 

For more information about this telecast or 
other seminars, programs, courses and books 
from Lorman, visit www.lorman.com or call 
(866) 352-9539.

Here’s a subject that is near and dear to M&A 
TAX REPORT readers’ hearts. When it comes to 
transaction costs, you want to deduct as much as 
possible. Of course, INDOPCO stands as a barrier, 
but it may be possible to particularize fees, to 
bifurcate and trifurcate the fees.  Some may be 
deductible, and in general, the more specific your 
vendors or service providers are about exactly 
what they did and to what end, the better. 

Yet, even if you are resigned to capitalizing fees, 
it can matter into which entity you put them. 
Thus, you should consider to which company 
transactions costs should be attributed. It can 
make a difference, as shown by LTR 200830009 
(Apr. 11, 2008). 

Who Paid?
There, a surviving company (“Survivor”) was 
acquired in a merger, and sought to allocate 
merger transaction costs between itself and 
the target company (“Target”), which merged 
into it. The facts are worth reviewing but are 

too involved to lay out here. Notably, however, 
most of the actual contracts and costs came 
at the parent level (“Parent”), Parent of what 
became Survivor. 

Parent arranged for a number of transaction 
costs, including fees for financial advice, 
legal services, due diligence services, etc. The 
question the IRS addressed was exactly who 
could claim credit for these fees. 

The ruling begins with a recitation of the 
deduction versus capitalization rules. The 
regulations under Code Sec. 263 carve out 
“covered transactions,” making it clear that 
transaction fees to pursue covered transactions 
must be capitalized. 

However, the question here was how those 
fees should be allocated. The IRS ruled that 
Survivor could allocate the transaction costs 
to Target or the acquisition company (which 
merged into Survivor) based on the entity to 
which the services were rendered and/or the 
entity on whose behalf they were provided. 
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