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partnership interest is the amount of cash that 
the holder of that interest would receive with 
respect to the interest if, immediately after the 
transfer of the interest, the partnership sold all 
of its assets (including goodwill, going concern 
value and any other intangibles associated 
with the partnership’s operations) for cash 
equal to the fair market value of those assets, 
and then liquidated. 

Proposed Effective Date 
These regulations are proposed to apply to 
transfers of property on or after the date final 
regulations are published in the Federal Register. 
Nevertheless, it is not uncommon for the IRS to 
make final regulations effective earlier, especially 
when the rules are detailed and provide guidance 

in a murky area. While these rules are detailed, 
and provide much needed guidance, the IRS 
readily admits that the regulations don’t contain 
all of the answers. For example, the proposed 
regulations do not address transactions involving 
related persons, such as the transfer of an interest 
in a lower-tier partnership in exchange for 
services provided to the upper-tier partnership. 

These new rules are unquestionably 
complicated. It wouldn’t be surprising for the IRS 
to need a few years to digest all of the nuances, 
at least some of which will be highlighted by 
practitioner comments. It would seem, though, 
that until that time, taxpayers might be able to 
use the principles enunciated in these proposed 
rules in an attempt to find some order in the 
chaotic partnership option area.

Transaction Costs in Acquisitions
By Robert W. Wood • Robert W. Wood, P.C. • San Francisco

M&A TAX REPORT readers know better than 
anyone that one of the most painful post-
acquisition cleanup items relates to transaction 
costs. Taxpayers have an obvious incentive to 
deduct. The government has an obvious incentive 
to require capitalization. It’s nearly as classic a 
dichotomy as oil and water, church and state or 
drinking and driving. You get the idea. Over the 
years, these pages have featured quite a lot of 
INDOPCO-bashing (on that note, see Stuart Vogt, 
The Costs of Failure: Learning from Your Mistakes, 
M&A TAX REPORT, July 2005, at 1). 

There has been a tendency on the part of the 
IRS to focus on capitalizing just about everything. 
This has left taxpayers in a bit of a quandary. I 
don’t know how much it will help, but it is 
noteworthy that the IRS National Office recently 
issued a memorandum for field specialists 
relating to the examination of transaction costs 
in acquisitions. [2005 TNT 100-19.] This comes 
from the Large and Mid-Size Business Division 
(LMSB), announcing a directive to examining 
agents with a benchmarking tool (that’s 
what they call it, anyhow) to assist agents in 
determining whether to audit the tax treatment of 
transaction costs in connection with acquisitions 
or dispositions of a trade or business. 

The directive applies only to the treatment 
of transaction costs, and only to those incurred 

in a merger or acquisition, as defined in Reg. 
§1.263(a)-5(e)(3). That means the directive does 
not apply to costs in stock issuances, stock 
distributions or other divisive deals, stock 
redemptions or reacquisitions, payments of 
dividends and other corporate distributions, 
etc. Plus, the new directive expressly does 
not apply to the treatment of termination fees 
incurred by a taxpayer in an M&A deal.

Quite appropriately, the directive notes that any 
determination whether to capitalize or deduct 
is highly fact-intensive, and that makes the 
investigatory process for an auditor extremely 
time consuming. The theory of Reg. §1.263(a)-
5(e) was to draw bright lines, clarifying the 
treatment of costs incurred within the ambit of 
a business acquisition. The regulations therefore 
seek to separate investigative costs from those that 
actually facilitate the acquisition. The regulations 
include record keeping requirements too. 

The directive indicates that LMSB examinations 
generally result in the capitalization of 50 percent 
to 65 percent of the applicable transaction costs 
incurred up to the time of the consummation of 
the acquisition. That’s an interesting statistic. 

The main point of the directive seems to be that 
auditors should consider whether the taxpayer’s 
return position falls within the examination 
results that the IRS notes. This, presumably, is the 
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“benchmarking” that’s the point of the directive. 
I guess if the auditor comes up with less than 
the 50 to 60 percent in the capital category, they 
should do some more homework. 

In fact, the directive states that, “[W]e 
caution auditors that where they have already 
expended significant resources in audit of 
this issue and the apparent results differ 
significantly from the 50 percent to 65 percent 
benchmark range, the auditor should pursue 
his/her determination based on the facts and 
circumstances of the audit.” Hmm ...

Today, Special Limited Time Only!
The compliance measure instituted by this 
directive is limited in time. It does not 
apply to any M&A transaction cost item 
paid or incurred on or after December 31, 
2003. It also does not apply to amounts paid 
or incurred in tax years ending on or after 
January 24, 2002, for purposes of computing 
the Code Sec. 481 adjustment, where the 
taxpayer has changed its accounting method 
to comply with Reg. §1.263(a)-5(e) of the 
regulations.

Book Review: MODEL ASSET PURCHASE AGREEMENT 
with Commentary
By Stuart M. Vogt • Robert W. Wood, P.C. • San Francisco

Lawyers love form books, from corporate 
practice to litigation. I know I do. The MODEL 
ASSET PURCHASE AGREEMENT from the American 
Bar Association’s Committee on Negotiated 
Agreements is one of the most comprehensive 
resources available for negotiating and 
documenting an asset purchase. The Model 
Asset Purchase Agreement, along with its 
Exhibits, Ancillary Documents and Appendices, 
thoroughly explains the substantive law behind 
each provision in a typical contract and provides 
extensive sample documentation. In addition to 
the commentary, the publication provides a 
model, complete with exhibits and supporting 
documents, that any transactional lawyer can 
use for drafting an asset purchase agreement.

The MODEL ASSET PURCHASE AGREEMENT consists 
of two volumes. The first volume contains 
a model purchase agreement with comments 
on each provision. It is these comments that 
distinguish this publication and make it useful. 
The comments provide detailed insight into 
each section of an asset purchase agreement. 
This publication is full of “go-by’s” but also 
explains each provision so the drafter isn’t just 
”cutting and pasting“ model provisions.

The model agreement is centered around 
a fact pattern, establishing a road map. The 
fact pattern makes the assumption that due 
diligence is complete and perfect—ha! In the 
real world, that seems unlikely, but the focus 
of this book, after all, is the agreement. At 

the end of each section is commentary which 
describes each portion of that section, including 
discussion about what should (or should not) 
be included in an asset purchase agreement. 

The publication covers all of the major 
areas of an asset purchase agreement, leaving 
little to the imagination. This includes 
representations and warranties to the buyer, 
seller and shareholder; covenants of the seller 
and the buyer; conditions after an obligation; 
sale termination; and indemnification and 
remedies. This is a great publication for 
anyone who needs a reference, as it covers all 
of the issues that can arise when negotiating 
and drafting an asset purchase agreement. 

The second volume contains exhibits and 
additional documents that support an asset 
purchase agreement as well as the appendices 
to the publication. The appendices include a 
confidentiality agreement, letters of intent and 
a contributions agreement. These ancillary 
documents are also quite useful. Such additional 
documentation can often solve problems after 
due diligence is complete, or can aid in getting 
the asset sale closed, or in heading of or resolving 
complications that arise after the sale. 

For transactional lawyers needing support 
in drafting an asset purchase agreement, or 
wishing to update current agreements, this 
is a great resource. Although most M&A TAX 
REPORT readers may be concerned primarily 
with tax issues, tax attorneys often cross over 




