Robert W. Wood

THE TAX LAWYER

9/04/2014

Burger King's '‘Not About The Taxes'
Whopper? Playboy For The Articles

Burger King CEO Daniel Schwartz must think we’ve forgotten about people professing to read

Playboy for the articles. He said the massive deal in which Burger King is going Canadian won't
bring his company “meaningful tax savings.” Right, it's not about the taxes.

Burger King's effective percentage tax rate is currently in the mid to high 20s. That is similar to Tim
Hortons’ effective rate. And so, the story goes, there’s just not much there, there. The check’s in the
mail. Like your plan, keep your plan.

Maybe, but the ‘not about taxes’ line is a hard Whopper to swallow. Especially for anyone who has
ever cracked open a tax code. Amazingly, the comment seems to have worked in some sectors,
despite the fact that inversions are the hottest trend in years. The deals carry negative press, can
roil investor relations, and face the possibility of a retroactive nixing of tax benefits. But tax
benefits are there, just as sure as the centerfold.


http://www.forbes.com/taxes
http://www.forbes.com/sites/clareoconnor/2014/08/26/burger-king-and-tim-hortons-make-it-official-merge-to-form-third-largest-fast-food-company/
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CCAQqQIwAA&url=http%3A%2F%2Fwww.businessweek.com%2Fnews%2F2014-09-03%2Fburger-king-saying-move-won-t-save-taxes-draws-skepticism&ei=If8HVOLnEJX-yQSEkIHABw&usg=AFQjCNGmnHvYFDKwOhLjFoS4zoLj4qSFoQ&bvm=bv.74649129,d.b2U

Canada’s corporate income tax is lower and the rules are easier. Notably, unlike in the U.S.,
Canadian companies can collect tax-efficient dividends from foreign subsidiaries. That and other
benefits make the lower rate deal a no-brainer. Burger King is probably also eyeing profits in
foreign subsidiaries it would like to tap after the deal. Even loans post-deal would be a tax-savvy
luxury.

Inversions are ideal for a company expanding overseas since they reduce U.S. taxes
on foreign income. They don’t cut taxes on U.S. based income. In that sense they arguably aren’t

President Obama wants Congress to restrict inversions, such as by hiking the current 20% foreign
rule for inversions to a whopping 50%. But the pace of deals under the 20% rule continues,
including AbbVie, buying Shire for $54 billion. Other companies doing inversions

include Medtronic, buying Covidien, and Mylan Inc. buying parts of Abbott Laboratories.

Even Warren Buffett has largely avoided flack for a deal that seems at odds with his “raise my
taxes” mantra. Cleverly, Mr. Buffett gave this inversion a shareholder twist, since there’s a whopper
reason shareholders hate inversions. An inversion involves a taxable swap for shareholders. But
this time, Buffett’s inversion allow tax-deferr reatment for some sharehol


http://www.forbes.com/sites/robertwood/2014/07/27/obama-calls-offshore-deals-unpatriotic-yet-funds-investors-boards-jump-aboard/
http://www.forbes.com/companies/abbvie/
http://www.forbes.com/companies/shire/
http://www.forbes.com/profile/warren-buffett
http://www.forbes.com/sites/robertwood/2014/08/27/whopper-reason-shareholders-should-hate-inversions-hint-its-not-about-patriotism/
http://www.forbes.com/sites/robertwood/2014/08/27/whopper-reason-shareholders-should-hate-inversions-hint-its-not-about-patriotism/
http://www.forbes.com/sites/robertwood/2014/08/29/buffetts-burger-tim-inversion-adds-tax-bonus-for-shareholders-think-free-curly-fries/

More than 40 large U.S. companies have recently gone foreign. There’s a rush to get deals done
before the law is changed. Companies that expect growth outside the U.S. say the U.S. tax code is
driving them away.

At 35%, U.S. corporate tax rates are high. Many countries are in the teens or twenties. Ireland has
a 12.5% rate. According to a Senate report, Apple avoided paying $9 billion in U.S. taxes in one year
via Ireland.

Many American businesses and legislators say the problem is not patriotism. Many say the U.S. tax
code is not competitive and drives U.S. companies to go on the hunt. Scrutiny is coming from
abroad too, including calls for increased protection of some British companies. Meanwhile, the U.S.
tax code—to paraphrase Sen. Wyden—continues to stink.

Contact me at Wood@WoodLLP.com. This discussion is not intended as legal advice, and cannot
be relied upon for any purpose without the services of a qualified professional.
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