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A gift you receive is not subject to income taxes. It might be subject to gift tax, but that would be the
problem of the giver, not the recipient. With gifts not being subject to income tax, it can seem tempting

to try to characterize money or property you receive as gifts. But be careful: the IRS hears this excuse a lot,
and is unlikely to be persuaded unless you can document it. Plus, the IRS will expect a gift to occur in a
normal gift-like setting. For example, if an employer or former employer gives a loyal employee $10,000 is

that a gift? No, it is a bonus, treated as wages.

Even trying to document it as a gift probably won’t change that result. Yet, many people still try the “it was a
gift” excuse. They usually fail. Former Presidential Candidate John Edwards even tried the “it was a gift”
excuse for not treating money as campaign contributions. Remember, income is taxable whether in cash or
in kind. If you receive property, its fair market value is taxed. Examples include a cash bonus from your
boss at year-end, the fancy briefcase your employer gave you when you were promoted, the free country
club membership you got from a grateful client, you name it.

All are income. In an employment setting you face
employment taxes too, creating withholding
problems. Your employer must withhold extra taxes
from your cash pay to make up for the value of the
property you received in kind. How do you
distinguish between income and a gift? It depends
on the intent of the person and the surrounding
circumstances. Gifts are made out of “detached and
disinterested generosity.” Was the transfer of the
briefcase or the country club membership detached
and disinterested?
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The IRS would say no, since they were surely meant to reward you for a job well done. That makes them
income. They may also be intended to secure additional services in the future. The IRS can challenge
whether what you received (or gave) was really a gift. The IRS is likely to consider large gifts from
employer to employee as taxable compensation.

There is an exception for small holiday gifts to employees. The IRS says, you can hand out turkeys and
holiday baskets to your employees provided that the gifts don’t exceed $100 each in value. But if a worker
puts in extra, unpaid overtime and you reward him with tickets to the Super Bowl, they are wages taxed at
their value. Just how do you withhold on Super Bowl tickets? You’re supposed to increase the withholding
on his cash wages to reflect the value of the tickets.

Obviously, that works only if you pay your employee with a combination of cash and goods. If a buddy who
isn’t a regular employee helps you out at your business occasionally and you thank him with Super Bowl
tickets, then the IRS will likely view them as taxable pay on a Form 1099, not a tax-free gift. Gifts are
usually between people who have family relationships, like your grandmother who gives you something
special for your college graduation. But gifts aren’t limited to family. Under the annual gift exclusion, anyone
can give anyone else up to $14,000 a year in money or property without worrying about gift taxes. Your
grandmother could give you and your spouse $14,000 each—a total of $28,000 per year—with no gift tax.
Gifts in excess of $14,000 per year per donee are taxable, but your grandmother won’t necessarily have to
pay any gift tax. Under the gift and estate tax law in effect for 2016, each person gets a $5.49 million
lifetime exclusion from gift (and estate) taxes.

For alerts to future tax articles, email me at Wood@WoodLLP.com. This discussion is not legal advice.
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