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Intangible Swaps Okay’ed
By Robert W. Wood • Wood & Porter • San Francisco

No, an “intangible swap” isn’t the latest tax shelter, or even the
latest derivative transaction that a few years hence might just merit
a massive government bailout. An intangible swap is simply the
latest in the iteration of Code Sec. 1031 exchanges. We all know that
virtually no one nationally is doing Code Sec. 1031 exchanges today,
given the cratered real-estate market.
Fortunately, the (many) aficionados of the venerable Code Sec.
1031 exchange can get their swap-fix via CCA 200911006 (Feb. 12,
2009). This Chief Counsel Advice (surprisingly) says that intangibles
such as trademarks, trade names, mastheads, etc. that can be valued
separately apart from goodwill do qualify as like-kind property. Why
is this a surprise?
Well, the government previously had taken (rather firmly) the
opposite view.

The Old Nix
In 2006 (TAM 200602034, Sept. 29, 2005), the IRS said that registered
trademarks and trade names of a business entity could not be likekind to the trademarks and trade names of another business entity.
Why? The IRS said that these intangibles were closely related to (if not
a part of) goodwill or going concern value of a business. The IRS was
hedging its bets. The IRS had taken a similar position elsewhere (see
LAFA 20074401F, Nov. 2, 2007). The IRS seemed pretty adamant about
this notion, so intangibles (such as trademarks, trade names, etc.) could
simply not be exchanged under Code Sec. 1031.

New Day
In CCA 200911006, the IRS announces that such intangibles—that can
be separately described and valued apart from goodwill—do qualify as
like-kind property under Code Sec. 1031. Except in rare and unusual
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circumstances, the IRS continues, intangibles
(such as trademarks, trade names, mastheads and
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customer-based intangibles) can be separately
described and valued apart from goodwill.

Deducting Pay Give-Backs
By Robert W. Wood • Wood & Porter • San Francisco

All the talk of pay give-backs may die down
in the next few months. So far it appears that
the proposal to tax certain bonuses at up to 90
percent will go nowhere in Congress. Yet the
combination of government oversight and
approbation on certain recipients of bonuses
has been deafening. Since the various givebacks are not occurring under the same set
of facts, and since we all know (or should
know) that tax law doesn’t always follow
logic, this milieu has also prompted some
to consider whether the tax benefits and
financial consequences of a give-back will
be in parity.
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When you are paid in one year, and give
the money back the next year, just what is
the tax treatment? One fundamental factual
variable is whether the payment is made
pursuant to government process (say a court
or administrative order), a contract provision
that might be interpreted to require repayment,
pressure to “voluntarily” relinquish pay, etc. In
some respects, a voluntary repayment is the
most problematic from a tax viewpoint.
Apart from income tax, payroll taxes must also
be considered. An executive who receives a $5
million bonus will have had payroll taxes taken
out of the bonus before he receives his net check. If
he turns around and gives the money back to the
company, does he relinquish only his net payment?
How the company and the IRS (plus the Social
Security Administration and state tax authorities)
make the payroll adjustment can be dicey. Sooner
or later, both executives and companies are going
to need to consider these tax issues.
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Hobson’s Choice
The choices for addressing these tax issues may
involve business expense deductions under
Code Sec. 162, amending prior year returns,
salary and bonus offsets, and deductions
under Code Sec. 1341. There is probably more
confusion about Code Sec. 1341 than there is
clarity, so this is a good place to start. Code
Sec. 1341 embodies the claim of right doctrine,
which basically means we must pay tax on
something when we have a right to it.
Thus, we must include an item in income
when we receive it and ostensibly have a right
to it (with no obligation to give back). If it is
later determined that our right to the money
was not absolute and we must return it, that is
a separate tax issue. If a taxpayer has had free
and unfettered use of funds from the time of
receipt, the tax year of receipt is the appropriate
time to fix the tax liability. If you later have to
give it back, Code Sec. 1341 attempts to place
you back in the position you would have been
in had you never received the income.
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