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Prosecutors Run Amok
By Kathleen Ridolfi

O

n Aug. 18, speaking for
the 9th Circuit Court of
Appeals in U.S. v Reyes,
Judge Mary Schroeder
sent a much-needed reminder that “In representing the
United States, a federal prosecutor
has a special duty not to impede the
truth.”
Too often prosecutors are so
intent on winning a conviction that
they disregard the truth and their
ethical duty. Two weeks ago in California, prosecutorial misconduct
surfaced in three cases in federal
court — the most publicized being
the reversal of the conviction of former Brocade CEO Greg Reyes.
These are just the latest examples of a pernicious problem in
our nation’s criminal justice system
— prosecutors who breach their
ethical duty for the sake of convictions, some of them repeatedly.
Even more disturbing is the reality
that prosecutors have no reason for
concern — despite evidence that
prosecutorial misconduct is among
the leading causes of wrongful
conviction.
I was a contributor to a recent

disciplined by the State Bar.
This will continue as long as
there are virtually no consequences
for engaging in misconduct. Reyes
faced prison and personal ruin on
charges that he deceived his company. So what happens to a prosecutor who obtains a conviction based
on lies? The answer is nothing.
Prosecutors have legal immunity
from damages, even when their
conduct is as foul as that in the case
against Reyes.

Our tax dollars
would be much
better spent
addressing
the need for
prosecutorial
accountability,
starting with a
re-examination

nation that even if the misconduct
had not occurred, the outcome of
the trial would still have been the
same — a conviction. On the face
of it, this rule basically means that
misconduct is acceptable in cases
where evidence is strong, but not
acceptable in the close cases. Said
another way-misconduct is legal in
the cases of the really guilty, but
not legal in the cases of the not-so
guilty.
The harmless error rule emboldens prosecutors to roll the dice and
hope a reviewing court will not
reverse the conviction. The harmless error rule allows prosecutors
to engage in misconduct without
even losing the conviction. And,
just as appalling, because appellate
rulings rarely actually identify by
name the prosecutors who engage
in misconduct — whether the cases
are reversed or not — there is no
accountability. And so, there are no
sanctions.
Often, by the time the misconduct is identiﬁed and upheld by an
appellate court, the prosecutors
have moved on to other work as
private lawyers, judges and politicians. And a defendant who would
see to sue a prosecutor faces an

the conviction. Reyes was indicted
on charges that he backdated stock
options — a legal act — but thereafter deliberately deceived Brocade’s
ﬁnance department by keeping
that information from it. Now, ﬁve
years and millions of taxpayer dollars later, the 9th Circuit Court of
Appeals has ruled, ironically, that
prosecutors deliberately deceived
the jury to get the conviction.
Backdating is not illegal as long
as the transactions are properly
recorded. Record-keeping is the
responsibility of the ﬁ nance depart-

the jury that “the entire ﬁnance
department did not know about the
backdating.”
That was a lie.
And the 9th Circuit saw it for
what it was — an instance of prosecutorial misconduct so damaging
to Reyes’ constitutional right to a
fair trial that the conviction had to
be voided.
And in the very same week,
two other such cases unfolded in
California.
The 9th Circuit found prosecutorial misconduct in U.S. v Harrison,

ecution of corporate fraud, the case
now stands as an example of a much
bigger problem — prosecutors who
abuse their discretion to win convictions instead of following their
ethical duty.
For too long, virtually the only
consequence of prosecutorial misconduct has been the reversal of
a conviction, forcing retrials many
years later when memories often
have faded and where victims must
relive their terrors all over again.
Our tax dollars would be much
better spent addressing the need
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that documents
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taxinlitigation
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relate to the strength or
against
weakness of a tax position are covered by the work-product privilege.
Indeed, as part of vetting a particular tax position, one often will
discuss arguments the IRS could
assert that might foil a claimed tax
position. Understandably, you would
not want to hand the IRS a roadmap
of arguments to make against you.
If you are a good tax lawyer, the IRS
might not have considered some or
all of these arguments on its own.
You don’t want to do the IRS’s work
for them.
Thus, the work product privilege
has been a central precept of tax
planning for generations. Note that
work-product protection is different
from attorney-client privilege. The
latter still protects communications between clients and their
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protected by attorney-client privilege. Some say this eviscerates the
work-product protection in the tax
area, and may threaten to extend
beyond taxes and IRS collections.
The case has been widely watched
and remains controversial — for
good reason.
Textron is a defense contractor
with a sophisticated tax return and
lawyers, whether or not dealing
comlpex tax issues. The company
with anticipated litigation. But in
prepared memos and calculations
the rough and tumble of business,
dealing with the extent to which its
many companies will show the tax
tax
positions and
wouldﬁgures
pass muster
in
discussions
to their
an
IRS
audit.
As
it
turned
out,
the
outside accountants, too.
IRS did audit and tried to get access
to all these documents. Textron
refused, and the matter landed in
federal court.
Textron argued that the workproduct doctrine applied. After all,
Textron’s lawyers believed the IRS
might challenge the tax deductions,
leading to litigation. To Textron,
that brought the questioned documents and spreadsheets into the
purview of traditional work-product
protection.
The district court held that the

Some say [‘U.S.
v. Textron’]
eviscerates the
work-product
protection in the
tax area, and may
threaten to extend
beyond taxes and
IRS collections.

documents were indeed protected
under the work-product doctrine.
The 1st Circuit afﬁrmed, but upon
hearing the case en banc, it reversed. The court declined to shield
the documents from IRS eyes. The
court found that the documents
were not prepared speciﬁcally for
use in litigation.
This issue of speciﬁc intent to
use something in litigation may
explain the decision. Yet there are
also strong policy overtones. The
1st Circuit actuallyadmonished that
“tax collection is not a game” and
that “[u]nderpaying taxes threatens the essential public interest in
revenue collection.”
the conviction. Reyes was indicted
For now, the Textron decision
on charges that he backdated stock
is binding only in federal courts
options — a legal act — but thereafwithin the 1st Circuit. Yet the deciter deliberately deceived Brocade’s
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ﬁnance department by keeping
by the IRS, and to be looked to for
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terintuitive and wrong.
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the controller never testiﬁed at
temporal and conditional.
trial — the prosecution did not call
Textron’s problem was that
them and they declined to cooperit was calculating its strengths and
ate with the defense. Despite these
weaknesses from a tax viewpoint,
statements, the prosecution told
at the time it was preparing and ﬁling its returns. Moreover, Textron
did not know for sure that it would
face scrutiny on these issues. If you
read IRS audit statistics, you might
think any discussion of an audit is
speculative.
Of course, with some big companies, an audit is a certainty. That
can make the temporal element less
important. Ifwere
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the jury that “the entire ﬁnance
department did not know about the
backdating.”
That was a lie.
And the 9th Circuit saw it for
what it was — an instance of prosecutorial misconduct so damaging
to Reyes’ constitutional right to a
fair trial that the conviction had to
be voided.
And in the very same week,
two other such cases unfolded in
California.
The 9th Circuit found prosecutorial misconduct in U.S. v Harrison,
and a federal judge in San Francisco
blistered a prosecutor who improperly argued a bank robbery case.
We have a very big problem
in our justice system and it’s not
Reyes. The case has already wasted
millions of taxpayer dollars. To
retry it in an effort to save face — if
that were even possible in light of
what we now know the evidence to
be — would only further dirty the
face of our justice system.
Once touted as a poster pros-

ecution of corporate fraud, the case
now stands as an example of a much
bigger problem — prosecutors who
abuse their discretion to win convictions instead of following their
ethical duty.
For too long, virtually the only
consequence of prosecutorial misconduct has been the reversal of
a conviction, forcing retrials many
years later when memories often
have faded and where victims must
relive their terrors all over again.
Our tax dollars would be much
better spent addressing the need
for prosecutorial accountability,
starting with a re-examination of
immunity protection. Absolute immunity protects only the unethical
prosecutor.
The ethical prosecutor does not
need it.

penalized, with a kind-of “gotcha.”
There is a disincentive to plan if you
must turn over to the IRS the fruits
of your planning. True, very careful
taxpayers may be able to contradict
the effect of Textron’s assault on the
work-product doctrine by expanding the cloak of attorney-client
privilege.
If you solely deal with your tax
lawyer and not your accountant,
Textron should not have teeth. Alternatively, if you have a tax lawyer
as the point of all communication,
that may import attorney-client
privilege for all such communications. Of course, that may be terribly cumbersome.
For many taxpayers who cannot
take these steps, the Textron case
represents a serious assault on
privacy in the tax world. It may help
if all of your notes and documents
themselves are prominently legended at the time they are created with
“Work Product” protections. It may

also help if you show, or are able to
show, that you are preparing these
documents for the speciﬁc use of
anticipated litigation.
Curiously, if the work-product
doctrine is actually called into question, your fears about litigation will
have proven true. Talk about a selffulﬁlling prophesy. Yet as it turned
out for Textron, and perhaps for
other taxpayers, the black cloud of
potential disclosure of key strategic
documents is troubling indeed.
Unless Textron is reversed by the
Supreme Court or by legislation,
taxpayer rights have been weakened signiﬁcantly. While transparency in the tax system is generally
good, the ruling in Textron is not.

Kathleen Ridolfi is a professor of
law at Santa Clara University School
of Law and executive director of
the Northern California Innocence
Project.
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