
A July 30 Forum piece, “Blocking 
Judge’s Nomination Puts Boxer’s 
Reputation at Risk,” urging release 
of James Rogan for Senate approval 
to the federal bench, is hypocrisy at 
its worst. Hasn’t our country had 
enough self-destructive ideologues 
in important positions? Or advo-
cates, such as David DeGroot, for 
such people? Given Rogan’s role in 
the mean-spirited impeachment of 
President Clinton, Rogan is nothing 
more than a hatchet man where par-
tisanship controls over our country’s 
interests. What’s more, DeGroot’s 
condemnation of Sen. Boxer is itself 
partisanship at its worst. The Daily 
Journal’s July 29, 2008, edition car-
ried extensive coverage of the U.S. 
Justice Department’s report of “the 
most egregious example of inappro-
priate political interference” in the 
hiring of immigration judges and 
assistant U.S. attorneys and other 
career staff. Where is DeGroot’s 
condemnation of his Republican 
Party’s efforts at ideological-based 
civil service appointments? Never 
a peep will be heard from DeGroot 

over those matters, I’m quite sure. 
Sen. Boxer, keep up the good work! 

James E. Hall

Los Angeles

Questions Exist at Every 
Step of Appellate Process

I am appellate counsel for the 
plaintiffs in Buell-Wilson v. Ford 
Motor Co., which is discussed in 
Rex Heeseman’s Focus article “A 
Reversal of Fortunes,” (Aug. 1). As 
he reports, the California Supreme 
Court granted Ford’s petition for 
review in Buell-Wilson for the pur-
pose of holding it pending the U.S. 
Supreme Court’s decision in Philip 
Morris USA v. Williams, 176 P.3d 
1255 (Or. 2008), cert. granted, 76 
U.S.L.W. 3529 (June 9, 2008) [Wil-
liams II].

Obviously, it doesn’t matter very 
much what Heeseman or I think 
about how Buell-Wilson should, 
or will, be decided and I would 
be content to wait and see. But 
Heeseman’s account is incomplete 

and therefore will give readers an 
incorrect impression, so I write to 
set the record straight.

In Buell-Wilson v. Ford Motor Co., 
141 Cal.App.4th 525 (2006) [Buell-
Wilson I], the Court of Appeal 
affi rmed the fi nding of liability, re-
duced the compensatory damages 
to $27.6 million in order to eliminate 
any punitive component and then re-
duced the punitive damages to $55 
million, maintaining the 2-to-1 ratio 
imposed by the jury. The California 
Supreme Court denied review, 
and Ford petitioned for certiorari. 
While its petition was pending, the 
U.S. Supreme Court decided Philip 
Morris USA v. Williams, 549 U.S.—, 
166 L. Ed. 2d 940 (2007) [Williams 
I], holding that if a jury hears sub-
stantial evidence and/or argument 
that the defendant’s bad conduct 
harmed not only the plaintiff(s) but 
third parties, the court should in-
struct it not to punish the defendant 
directly for that third-party harm. 
But Williams I also held that the 
jury can consider third-party harm 
when determining the “reprehen-
sibility” of the defendant’s conduct 
(the primary factor in deciding 
the appropriate ratio of punitive to 
compensatory damages). In other 
words, the jury must limit the base 
of relevant harm to that suffered by 
the plaintiffs (as measured, usually, 
by their compensatory damages), 
but may consider third-party harm 
in determining the reprehensibility 
ratio by which to multiply that base, 
yielding the punitive award. The 
court summarily remanded Buell-
Wilson for reconsideration in light 
of Williams I.

It also remanded Williams itself. 
On remand, in January 2008, the 
Oregon Supreme Court held that al-
though Philip Morris had proposed 
a substantively correct instruction 
on third-party harm, which the 
Constitution required be given, it 
had nonetheless forfeited the right 
to complain about its denial. It had 
done so by bundling that instruc-
tion in a single proposed charge 
with other instructions, two of 
which incorrectly stated Oregon 
law. Although the plaintiffs had 
raised those other, unrelated state 
law errors each prior time the case 
had been before the Oregon Su-
preme Court, it had never chosen 
to reach them. After it did so on the 
third trip, Philip Morris petitioned 
for certiorari again. It contended 
that the fi nding of state law error 
was a pretext to evade the man-
date of Williams I and deny Philip 
Morris a new trial subject to the 
third-party harm instruction that 
Williams I had held necessary. In 
June, the Supreme Court granted 
certiorari.

Ford now seeks to hitch its de-
fectively designed wagon to Phillip 

Morris. I am fi rmly convinced that 
it will not succeed because there 
are profound differences — not 
identifi ed by Heeseman’s article 
— between the two cases.

The fi rst difference is simple: 
Philip Morris proposed a correct 
third-party harm instruction, and 
Ford did not. Its instruction would 
have fl atly prohibited the jury from 
considering third-party harm in 
connection with the issue of the rep-
rehensibility of Ford’s conduct. That 
was wrong: Williams I expressly 
holds that such consideration is 
permissible. So on the very issue at 
hand-whether the third-party harm 
instruction should have been given 
— Ford’s instruction was substan-
tively wrong. And in California, trial 
judges have no obligation to rewrite 
erroneous proposed instructions; 
that’s the litigant’s job.

Moreover, Ford’s appeal from the 
original judgment raised a great 
many issues, but the failure-to-
instruct issue wasn’t one of them. 
So even if Ford had once had a 
potentially meritorious argument 
that its instruction should have 
been given, Ford abandoned that 
argument. That forfeits any right to 
revive it later.

And if that were not enough, 
Ford then petitioned the California 
Supreme Court for review. That 
petition also failed to make a fail-
ure-to-instruct argument.

So Ford forfeited (it prefers the 
term “waived”; the court prefers 
“forfeited”; take your choice) 
the failure-to-instruct issue at all 
three levels of the California court 
system. Williams couldn’t be more 
different: Philip Morris proposed a 
substantively correct instruction on 
third party harm at trial and then 
preserved the issue throughout the 
Oregon appellate process.

Ford has never claimed that it 
was blindsided by Williams I, so 
as to excuse its multiple forfei-
tures. That’s not surprising: Ford 
is deeply enmeshed in litigating 
punitive damages issues around the 
country, and has been for decades. 
Its counsel are among the most 
prominent participants in those 
activities on behalf of Ford and 
other defendants. They follow the 
punitive damages issues like hawks 
and (to their credit) have never 
contended that they could not rea-
sonably have anticipated the third 
party harm ruling in Williams I.

That ruling is now the law: 
Third-party harm instructions are 
now standard. Many litigants had 
anticipated Williams I and proposed 
instructions on the subject that 
have proved to meet its standard. 
At trial in this case, Ford was not 
among them. Then it gave up the 
issue altogether in its appeal and 
its petition for review. Doubtless at 

the time Ford and its able counsel 
thought it tactically in their best in-
terests to focus on other, seemingly 
more promising issues. 

If Heeseman actually thinks that 
the California Supreme Court or the 
U.S. Supreme Court is ultimately 
going to say that none of that mat-
ters, and that a litigant can raise a 
failure-to-instruct issue for the fi rst 
time in a petition for certiorari to 
the U.S. Supreme Court, I would be 
very surprised. Every appellate law-
yer knows that to preserve a federal 
question for Supreme Court review, 
they must raise it at every stage of 
the state appellate process. Ford 
raised it at none of them.

Jerome B. Falk Jr.

Howard Rice
San Francisco

Dignifying the Kozinski 
Story Is Irresponsible

It is dismaying to anyone who 
cares about judicial independence 
that the Daily Journal would dignify 
the sensationalized press coverage 
of Chief Judge Alex Kozinski. The 
story was fomented by a vexatious 
litigant who has been sanctioned 
by the courts. An unrestrained re-
porter pried into private documents 
contained on a private server. The 
peddling of private materials to 
the press by a disgruntled litigant 
should not be allowed to undermine 
twenty years of devoted public ser-
vice on the 9th Circuit by a judge 
who is widely recognized as fi ercely 
bright, bracingly independent and 
tremendously effective. 

Kathleen M. Sullivan

Stanley Morrison Professor of 
Law and Former Dean

Stanford Law School

The silly controversy created by 
an unsuccessful, headline-seek-
ing litigant over material on Chief 
Judge Kozinski’s computer must 
end. It must end because this inci-
dent is far outweighed by the contri-
butions that Kozinski has made to 
the law and to the 9th Circuit Court 
of Appeals. 

I have been an appellate lawyer 
in both civil and criminal cases for 
30 years and I have practiced exten-
sively before the 9th Circuit Court 
of Appeals as a private practitioner 
in both civil and criminal law and as 
the federal public defender for the 
District of Nevada. I am an adjunct 
professor of law and a former presi-
dent of the State Bar of Nevada. I 
care about the work of the 9th Cir-
cuit; I care about the quality of the 
work of the 9th Circuit and I care 
about its governance. Kozinski is 
a great judge — brilliant, fair and 

learned, and most importantly, 
principled. As a criminal defense 
attorney, I certainly cannot say 
that he rules in my favor all the 
time. But I can say that when I 
have argued before him, he is tire-
less, prepared and challenging. I 
know that the result will not be an 
ends-oriented exercise but it will be 
thorough, principled and thought-
provoking. 

When opportunistic writers and 
litigants tire of the tittering gossip, 
the respect for this fi ne legal mind 
and principled individual will re-
main. Leave him alone and let him 
do his work.

Franny Forsman

Las Vegas

Is DOJ Above the Law? 
Mukasey Sure Thinks So

In an Aug. 13 article (“Mukasey 
Says Professionalism Is Restored at 
DOJ”), I read with disappointment 
but no great surprise that Attorney 
General Michael Mukasey pledged 
to the ABA that professionalism has 
returned to the Dept. of Justice but 
that there will be no prosecutions 
of the former offi cials for improp-
erly politicizing its hiring decisions. 
The only rationale given for this 
decision is that “their misconduct 
has been laid bare.” Thus, at least 
one of the following must be true: 1) 
Some former offi cials are above the 
law; 2) some former offi cials of the 
right political persuasion are above 
the law; or 3) The DOJ will now be 
shutting down all operations under 
the new precedent that anyone who 
has been caught has already been 
suffi ciently punished.

Ted Endres

Santa Ana

One Court Should Focus 
On Child Placement

Concerning the dependency task 
force recommendations (“Panel 
Details Dire Foster Care Situation,” 
Aug. 18): In the larger counties, in 
order to provide focus on the issue 
of proper placement for post-per-
manent plan 300 children and for 
600 children, a single court should 
handle all those cases. (At least) 
one attorney dedicated solely to 
that court should be appointed for 
the children. The children’s case 
worker(s) should be also dedicated 
solely to that court. With that type 
of concentrated focus, who can 
say what placement magic might 
occur?

William Briggs

Ciummo & Associates

Modoc County contract public 
defender

By Robert W. Wood

T he news is full of stories about wrong-
fully convicted prisoners released 
from custody after years of incar-

ceration. Often, they receive some kind 
of compensation. Whether the payment is 
large or small, it can rarely make up for 
what sometimes turns out to be a ruined 
life. Most such unfortunates are shocked 
to learn they may have tax problems too. 
When a person is vindicated and receives 
compensation for unlawful incarceration, 
recent IRS releases suggest it may be tax-
able. That is indefensible. 

Claims for false imprisonment or wrong-
ful conviction can invoke the common 
law torts of false imprisonment, malicious 
prosecution or abuse of process. Alterna-
tively, 42 U.S.C Section 1983 allows suits 
for violation of constitutional rights. Plus, 
22 states, the District of Columbia, and the 
federal government now have compensation 
statutes for false imprisonment. 

The Internal Revenue Code has provided 
an exclusion for personal injury damages for 
more than 80 years. In 1996, it was narrowed 
to cover only damages paid on account of 
personal physical injuries or physical sick-
ness. This 1996 amendment, with its empha-
sis on the word “physical,” was designed to 
make emotional distress recoveries taxable. 
Yet, it has lead to a chicken or egg game of 
enormous consequences.

Damages for physical injuries are still tax-
free, while damages for emotional distress 
— even if that emotional distress produces 
physical symptoms such as headaches, 
stomachaches and insomnia — are tax-
able. Confused? Inexcusably, there is little 
guidance on the line between symptoms 
of emotional distress (taxable), and physi-
cal injuries or physical sickness (tax-free). 
And, most of the case law has been decid-
edly anti-taxpayer, giving an unduly narrow 
focus to the exclusion. 

The IRS has suggested you need a physi-
cal battery to produce physical injuries, and 

that the physical injuries must be observ-
able. Yet, the statute excludes damages 
for physical sickness as well as for physical 
injuries. Since most physical sickness does 
not arise from a battery, physical touching 
should arguably be irrelevant where a per-
son receives money for physical sickness 
rather than physical injuries. 

Whether false imprisonment recoveries 
are more analogous to recoveries for physi-
cal injury or physical sickness may be debat-
able, and often the exonerated individual 
has a host of physical and emotional prob-
lems upon release that can blur the line even 
further. Although the tax authorities are not 
clear about false imprisonment, some basic 
principles should be helpful. Being deprived 
of one’s personal liberty by being unlawfully 
confi ned behind bars seems by its very na-
ture physical. As such, it should not matter 
whether the state statutory scheme (or any 
other basis of recovery) includes damages 
for loss of income, emotional distress, etc. 

Interestingly, a little tax history is helpful, 
despite the lack of current tax authorities 
on false imprisonment recoveries. We can 
look to guidance on the federal income tax 
treatment of payments made to: survivors of 
Nazi persecution; U.S. prisoners of war dur-
ing World War II and the Korean War; and 
Japanese-Americans placed in internment 
camps. In the case of interned Japanese-
Americans, Congress enacted legislation to 
expressly address the tax treatment of these 
payments. In the other cases, the IRS issued 
Revenue Rulings to exclude such payments 
from income. 

The Civil Liberties Act of 1988 provided 
compensation for Japanese-Americans who 
were relocated and placed in internment 
camps, as well as those wrongfully con-
victed under Executive Order Number 9066 
(which provided for their relocation and in-
ternment). These amounts were considered 
damages for “human suffering” and were ex-
pressly excluded from taxable income. Simi-
larly, Revenue Ruling 56-462, 1956-2 C.B. 20 
dealt with payments by the U.S. government 

t o 
U . S . 
cit izens 
who were 
captured and 
held by the enemy 
during the Korean 
War. The IRS treated 
these payments as com-
pensation for the loss of 
personal rights excludable 
from income for federal tax 
purposes. 

Similarly, in Revenue 
Rulings 58-370, 1958-2 
C.B. 14 and 56-518, 1956-2 
C.B. 25, the IRS allowed 
tax-free treatment for pay-
ments made by Germany 
and Austria to victims of 
Nazi persecution. In all 
of these historic cases, 
individuals were not being 
compensated for lost wages 
or some other economic 
claim. Instead, the IRS rec-
ognized that these persons 
were receiving payments 
for the loss of their liberty 
and the simple pleasures of 
life that go with it. 

Unfortunately, these authorities predate 
the “physical” requirement added in 1996. 
How big an impact that timing should have 
is not clear. Arguably, it should have no im-
pact, since being wrongfully put behind bars 
(even if one escapes the physical trauma that 
so often goes with it) seems “physical” to its 
core. Nevertheless, disturbingly, the IRS 
recently announced that all these rulings 
about compensation for incarceration are 
now “obsolete.” The IRS has even gone so 
far as to informally suggest that its reason 

for slapping these rulings with the obsolete 
label is the Tax Code’s current requirement 
of a physical act. 

Plainly, being wrongfully incarcerated 
should be viewed as inherently physical. 
Indeed, this should not be a tough tax 
question. It is clear that emotional distress 
damages that fl ow from physical injuries 
or physical sickness are excludable from 
income. Wrongful imprisonment should be 
classifi ed as physical by its very nature.

Society has recognized that victims of 
false imprisonment and wrongful convic-

tion deserve compensation. It is diffi cult to 
think of a decent argument for taxing these 
recoveries. By declaring its prior rulings 
on related subjects obsolete, the IRS has 
inappropriately suggested these recoveries 
are taxable, adding one more gotcha to the 
odyssey of exonerated prisoners.

Robert W. Wood practices law with 
Wood & Porter in San Francisco 
(www.woodporter.com), and is the author of 
“Taxation of Damage Awards and Settlement 
Payments.”
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